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Pacific Bell Extras computer database for calculation of

customer Awards points. CR 55, ER 627, 643.·

The preliminary injunction issued by the district court

prevents any such use or disclosure of customers' TBR bill-

ing information. CR 62, pp. 30-31, ER 702-03. The district

court concluded that the TBR billing totals were ·derived·

by using ·proprietary databases· received by Pacific Bell

from AT&T, Mcr and Sprint solely to allow Pacific Bell to

provide billing services pursuant to the billing agreements

between Pacific Bell and the.carriers. CR 62, pp. 12, 30-

31, ER 684, 702-03. The district court concluded that using

the ·proprietary databases· for any purpose other than

billing was a breach of contract (CR 62, pp. 5-8, ER 677-

80); a violation of section 222(a} of the Telecommunications

Act of 1996 (47 U.S.C. § 222(a», which requires each car-

rier to protect the proprietary' information of other car-

riers (CR 62, pp. 8-13, ER 680-85); and a misappropriation

of trade secrets (CR 62, pp. 13-16, ER 685-88) .

STANDARD OF REVIEW

A preliminary injunction will be reversed if the dis-

trict court: (1) abused its discretion, ~ (2) based its

decision on an erroneous legal standard, ~ (3) based its

decision on clearly erroneous findings of fact. Miller v.

4 By the time of any such transfer, the TBR would have
appeared months earlier on monthly customer telephone bills.
CR 63, ER 717.

(
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California Pacific Medical Center, 19 F.3d 449, 455

(9th Ci r. 1994).

"Where the district court is alleged to have

relied on erroneous legal premises, review is

plenary . We review de novo issues of law

f

(

underlying the district court's preliminary

injunction."

Id. at 455.

ARGUMENT

•
1. THE DISTRICT COURT BASED ITS DECISION ON AN

INTERPRETATION OF THE BILLING AGREEMENTS

BETWEEN THE PARTIES THAT WAS ERRONEOUS! AS A

MATTER OF LAW.

(

(

(

{

A. "Proprietary information."

The Billing Agreements between Pacific Bell and each of

the parties provides that:

"Proprietary Information described above shall

be held in confidence by the Receiving Party

shall not be disclosed to third persons but

may be disclosed to contractors and agents who

have a need for it . . . shall be used for the

purposes stated herein; and may be used or dis-

closed for other purposes only upon such terms and

conditions as may be mutually agreed upon by the

Parties in writing. ,,5

5 The TBR information was not, in fact, "described above"
in the Billing Agreements.

12305980 -8-
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CR 62, p. 6, ER 678. Plaintiffs allege in their complaint

that Pacific Bell breached the Billing Agreements by alleg

edly making unauthorized Wuse or disclosure of [plaintiffs']

proprietary information. w CR 1, i 57, ER 13-14; CR (S)l,

i 78, ER 157.

Plaintiffs' further allegations make clear that the

wproprietary information- in question was the billing infor

mation on customers' long-distance usage. For example,

plaintiffs allege ~n their complaints:

WEven the amount of a customer's total Sprint

billing represents valuable proprietary infor

mation to Sprint. w

CR (S)l, i 12, ER 144.

wThus, the Billing and Collection Agreement pro

tects against unfair appropriation of proprietary

information by specifically forbidding Pacific

Bell's use of Sprint's proprietary information.

CR (S)l, i 23, ER 146.

wPacific is advertising that it will do something

it has no right to do: it has no right to use, or

advertise that it will use, Sprint's proprietary

information, which includes monthly customer usage

as measured by the total charges in the long dis

tance portion of the customers bill....W

CR (S)l, i 29, ER 148.

wPacific Bell's advertisements make clear that

Pacific intends to appropriate unfairly and use

(

12305980 -9-
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Sprint's proprietary information, which include

monthly customer usage as measured by the total

charges in the Sprint portion of the customer's

bill. "

CR (S)l, ~ 40, ER 150. AT&T and MCl made essentially the

same allegations in their complaint. CR 1, ~~ 19, 23, 31,

41, 83, ER 6, 8, 10-11, 19.

Appellants established in their opposition to plain

tiffs' preliminary injunction motion, however, that the only

Mproprietary information" used in the Awards program--TBR

dollar figures--is the "proprietary information" of tele

phone customers, who consent to such use. Section

222(f) (1) (B) of the Telecommunications Act of 1996 provides

that:

"The term 'customer proprietary network informa

tion' means ... information contained in the

bills pertaining to telephone exchange service or

telephone toll service received by a customer of a

carrier.... M

47·U.S.C. § 222(f) (1) (B). The district court agreed, recog

nizing: "[t]he plain language of section 222 supports defen

dants' argument that all information 'contained in the bills

pertaining to telephone exchange service or telephone toll

service received by a customer of a carrier" is customer

proprietary network information. CR 62, pp. 10-11, ER 682

83.

Nevertheless, the district court reasoned that:

12305980 -10-
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"Ownership of [the TBR] is irrelevant to this dis

pute. Pacific is free to obtain such billing

information from the customer. At issue is

Pacific's misappropriation of information from the

proprietary billing databases created by plain

tiffs and made available to Pacific for the

limited purposes of billing and collecting for

long distance services."

CR 62, p. 7, ER 679 (emphasis in original); see also CR 62,

p. 10, ER 682.

"It is the ~ of that database that constitutes a

breach of the Billing Agreements, not the use of

the TBR itself."

CR 62, p. 7, ER 679 (emphasis in original).

However, plaintiffs did not allege in their complaints

that appellants had misused their "databases." Plaintiffs

never utter the word "database" in their complaints. In

stead, plaintiffs in their complaints alleged only that

plaintiffs had misused their customer billing information.

As to that claim (the only one pertinent to plaintiffs'

motion for preliminary injunction), plaintiffs were clearly

wrong and could not establish a likelihood of success on the

merits on the claims actually pled in their complaints.

In any event, the "databases" in this case are not

plaintiffs' "proprietary information." A database c~ be a

trade secret if: (1) the data itself is the proprietary

information of the owner of the database, or (2) the data

base uses a "unique means of managing and utilizing that

12305980 -11-
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data" (in which case, that unique means might be proprietary

information). One Stop Deli, Inc. v. Franco's, Inc., 1994-1

Trade Cas. (CCH) i 70,507, 1993 U.S. Dist. LEXIS 17295 (W.D.

Va. 1993); MAI Systems Corp. v. Peak Computer, Inc.,

991 F.2d 511, 520 (9th Cir. 1993), cert. dismissed, 510 U.S.

1033 (1994). Here, however, the customer billing informa

tion was ~ proprietary to plaintiffs; that information is

the "proprietary information" of the customers. Supra,

p. 10; ~ Integral Systems, Inc. v. PeopleSoft, Inc.,

1991 U.S. Dist. LEXIS 20878, .*38 (N.D. Cal. July 19, 1991)

("the information must also be proprietary to (the plain

tiff] itself"). Moreover, plaintiffs have not identified

with the requisite specificity (let alone sufficiently estab

lished) the ways in which their databases purportedly use a

"unique means of managing and utilizing that data." One

Stop Deli, supra; ~ Data General Corp. v. Grumman Systems

Support Corp., 825 F. Supp. 340, 358 (D. Mass. 1993),

remanded in part, 36 F.3d 1147 (1st Cir. 1994) ("plaintiff

must specifically identify the trade secrets which were

purportedly misappropriated").

Finally, plaintiffs do not, and cannot, claim that

appellants copied or misused the organization or techniques

in their database--at most, plaintiffs claim that appellants

misused (through the TBR) the information in their database.

But that information is the ·proprietary information· of the

customers.

(

12305980 -12-
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B. The Rcommingling provision. R

The district court also referred in its preliminary in

junction decision to a paragraph in the Billing Agreements

that provides:

REach Party acknowledges that a Party's Proprie

tary Information may be commingled with Informa

tion of the other Party. Accordingly, the Parties

shall, to the extent practicable, use good faith

efforts to insure that such Proprietary Informa

tion shall be masked or rendered mechanically

inaccessible to the other Party. However, there

may be instances in which efforts to mask or

screen such Proprietary Information are imprac

ticable, or in which disclosure is inadvertent.

In such instances, the Receiving Party will

neither use or disclose the Proprietary Informa

tion, except as required to fulfill its obliga

tions under this Agreement, and shall put in place

procedures as described in the preceding

Paragraphs. R

CR 62, p. 6, ER 678. The district court reasoned that the

database created by Pacific Bell (in calculating TBR) was

governed by this Rcommingling provisionR:

RFurthermore, the billing database which contains

the TBR for each customer is created by comming

ling plaintiffs' proprietary information with

Pacific Bell's information. The use of that com

mingled database falls squarely within section

(

12305980 -13-
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3(c) eo Exhibit D of the AT&T/Pacific Bell Agree

ment, and similar provisions in the MCI/Pacific

Bell and Sprint/Pacific Bell Billing Agreements. R

CR 62, p. 8, ER 680.

The district court erred, as a matter of law, in inter

preting the commingling provision of the Billing Agreements

as governing the facts of this case. The commingling provi

sion refers to a RP.arty's Proprietary Information. R As

discussed above, the customer billing information is the

customers' Rproprietary information. R Moreover, the com

mingling provision pertains to such information that the

parties expect Rshall be masked or rendered mechanically

inaccessible to the other Party.R Clearly, the parties did

not contemplate that the customer billing information at

issue here would be Rmasked or rendered mechanically inac

cessible to the other Party.R Masking the customer billing

information provided by plaintiffs from Pacific Bell would

frustrate the preparation of customer bills, the core goal

of the Billing Agreements.

At no time in the proceedings below did plaintiffs ever

cite or rely upon the commingling provision (understandably,

f

12305980 -14-
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since it is inapposite). The district court erred, as a

matter of law, in basing its decision on this provision. 6

6 The district court also based its decision on its
erroneous view that certain purported "admissions which are
before the Court clearly demonstrate that Pacific Bell's use
of the TBR data from the billing databases breaches the
Billing Agreements .... " CR 62, p. 8, ER 680. For
example, the district court stated that " [t)here is also no
dispute that the transmitted information is confidential and
proprietary within the meaning of the Billing Agreements"
(CR 62, p. 6, ER 678), citing to paragraph "16 of appellants'
answers to the complaints. Paragraph 16 of appellants'
answers responded to paragraph 19 of the complaints, which
in the case of AT&T alleged:

"19. AT&T alleges that AT&T's IDB require-

ments lnciuJe bohh hhe ~n~orMA~tA~ Imtm ~'lAlli@1
to Pacific Bell and the formation in which AT&T
sends it. AT&T's specifications for IDB require
ments are highly confidential and proprietary, and
all the information that is transmitted for IDB
purposes is highly confidential and proprietary as
well."

CR 1, i 19, ER 6.

Sprint's complaint similarly alleges:

"19. Sprint's PRB specifications include both the
information Sprint transmits to Pacific and the
format in which Sprint sends it. Sprint's specifi
cation for PRB are highly confidential and
proprietary, and all the information that is
transmitted for PRB purposes is also highly confi
dential and proprietary."

CR (5)1, i 19, ER 146. Appellants answered:

"16. Defendant~ aeny the ~llegQ~~Qn~ ~n pI.Q
graph 19, except admit that the information trans
mitted from [plaintiffs) to Pacific Bell is
[plaintiffs') confidential and proprietary infor
mation to the extent provided in the billing
agreements and applicable law. Defendants further
allese that the information referred to in the
second sentence of paragraph 19 is the proprletary
information of the customer."

CR 41, i 16, ER 391; CR (S)23, i 16, ER 411. This answer
affirmatively asserted that the information ,in issue was the
"proprietary information of the customers," and that any

(continued ... )
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II. THE DISTRICT COURT BASED ITS DECISION ON AN

ERRONEOUS INTERPRETATION OF SECTION 222 OF

THE TELECOMMUNICATIONS ACT OF 1996.

Section 222(a} of the Telecommunications Act of 1996

provides:

"(a) IN GENERAL.--Every telecommunications carrier

has a duty to protect the confidentiality of pro-

prietary information of, and relating to, other

telecommunications carriers, equipment manufac-

turers, and customers .... "

47 U.S.C. § 222(a) (emphasis added). In its complaint,

plaintiff Sprint alleged with respect to section 222:

"51. Sprint is informed and believes.

that Pacific Bell has converted, or soon will con-

vert, Sprint's proprietary information for its own

use in contravention of the prohibitions set forth

in 47 U.S.C. §§ 222(a) and (b). Sprint further is

informed and believes . . . that Pacific Bell in-

tends to disclose Sprint's proprietary information

for Pacific's own marketing purposes. Sprint is

further informed and believes . . . that Pacific

intends to use Sprint's proprietary information to

compete against Sprint in the provision of long

distance services and other telecommunications

6( ... continued)
information was confidential and proprietary only to the
extent, if any, provided in the Billing Agreements and
applicable law.
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services, all in violation of 47 U.S.C. §§ 222(a)

and (b)."

CR (5)1, i 51, ER 152. AT&T and MCI make a similar allega

tion in their complaint. CR 1, i 52, ER 12-13.

Appellants established in their opposition to plain

tiffs' preliminary injunction motion, however, that the only

·proprietary information· used in the Awards program--TBR

dollar figures--is the ·proprietary information· of tele

phone customers, who consent to such use. The district

court agreed that this proprietary information belonged to

the customer. CR 62, pp. 10-11, ER 682-83.

Nevertheless, the district court stated that: "[t]he

issue is whether defendants' use of plaintiffs' databases as

part of the process that is used to create the TBR database

used in the PB Awards program violates the 1996 Act."

CR 62, p. 10, ER 682. However, as discussed above (supra,

pp. 9-11), plaintiffs alleged in their complaints that

appellants misused their "proprietary information," namely,

customer billing information, not that appellants had

misused their "databases." Similarly, section 222(a) of the

Telecommunications Act of 1996 requires a carrier to protect

the confidentiality of ·proprietary information."

In assuming, without any analysis whatsoever, that

plaintiffs' databases were equivalent to ·proprietary infor

mation" under section 222(a), the district court apparently

based its decision on an erroneous interpretation of section

222(a). In fact, the "databases· in this case are not plain

tiffs' "proprietary information" under section 222(a) and,

12305980 -17-
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in any event, there was no breach of confidentiality of

those "databases." See supra, pp. 10-12. The only

"proprietary information" used in the Awards program is the

TBR, which is the "proprietary information" of telephone

customers, used with their consent.

The preliminary injunction is based on an erroneous

interpretation of law and, accordingly, must be reversed.

III. THE DISTRICT COURT ERRED IN HOLDING THAT

PLAINTIFFS ARE LIKELY TO SUCCEED ON THEIR

TRADE SECRETS CLAIMS.

Plaintiffs alleged that appellants misappropriated

their trade secrets, in violation of the Uniform Trade

Secrets Act, California Civil Code sections 3426-3426.10.

CR 1, ER 18-19; CR (S)l, ER 156-57. For example, AT&T and

MCI alleged in their complaint:

n[~] 79. Plaintiffs' proprietary billing

information . . . derives independent economic

value from not being generally known to the public

or to Plaintiffs' actual or potential competitors

who can obtain economic value from its disclosure

or use. Further, Plaintiffs' proprietary informa

tion is, and at all relevant times has been, the

subject of efforts that are reasonable under the

circumstances to maintain its secrecy."

.[~] 81. Consequently, Plaintiffs' propri

etary billing information, including data and

records contained in invoice files, is a trade

(

12305980 -18-
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secret as defined in California Civil Code

§3426.1(d)."

CR 1, ii 79, 81, ER 18 (emphasis added); ~ CR (5)1, ii 68,

70, ER 156. But, as discussed above (supra, pp. 10-11), the

only "proprietary billing information" involved is TBR which

is the "proprietary information" of telephone customers

under section 222(f) (1) (B) of the Telecommunications Act of

1996. 7

TBR information obviously is not a "secret" hidden from

telephone customers, who receive monthly bills containing

the TBR information. TBR is not a "secret" hidden from

Pacific Bell, which creates the information in its own data-

bases each month. Indeed, plaintiffs themselves never see

TBR, since it is created by and within Pacific Bell.

Here, again, the district court focused on "databases,"

rather than the customer billing information at issue in the

complaint, observing that databases are "compilations of

7 By enacting section 222(f) (1) (B), Congress did not
create new law, but rather, affirmed the historical
treatment of billing information as being proprietary to
end-user customers. See, e.g., In the Matter of Amendment
to Sections 64.702 of the Commission's Rules and Regulations
(Third Computer Inguiry) [etc.], 2 FCC Record, Vol. 10 at
3072, 3095, i 155 (May 22, 1987) ("We conclude that
requiring the [Bell Operating Companies] to comply with
these CPNI [Customer Proprietary Network Information]
safeguards for their enhanced services operations will
likewise address these concerns. We believe that users and
customers will be well-served by this approach. Those users
and customers can still control the dissemination of their
CPNI both to protect the proprietary nature of such infor
mation and to control which enhanced service providers have
access to it. Network service customers that are concerned
about the proprietary nature of their telecommunications
information can request confidentiality for their CPNI")
(emphasis added).

(
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data" which are "transmitted in a unique proprietary format,

and can only be accessed by Pacific Bell through the use of

a proprietary system specifically designed for each plain

tiff." CR 62, ER 687. While, in the~ry, a "format" can be

a trade secret under certain circumstances, no "format" was

ever disclosed by appellants. It is undisputed that

appellants were to use aged TBR after it appeared in

customer bills. CR 63, ER 717. Elsewhere, the district

court itself recognized that "Plaintiffs' databases do not

appear on customers' bills." CR 62, p. 11, ER 683. 8

In short, the district court erred in holding that

plaintiffs are likely to succeed on their trade secrets

claim. The district court based its decision on an erron-

eous interpretation of the Uniform Trade Secrets Act .

8 The district court concluded that the alleged loss of
trade secrets was irreparable harm and tipped the balance of
hardships in favor of the plaintiffs, notwithstanding
Pacific's showing that an injunction disallowing use of TBR
would force a substantial, multi-million dollar
restructuring of the program if TBR could not be used
pending trial. See CR 62, pp. 24-27, ER 696-99. A
fortiori, if (as discussed above) there was' no "proprietary
information" belonging to plaintiffs, then there was no risk
that confidentiality of "proprietary information" belonging
to plaintiffs would be lost, contrary to the district
court's erroneous finding.

f
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CONCLUSION

•
For the foregoing reasons, appellants respectfully

submit that the preliminary injunction order should be

reversed.

Dated: August 26, 1996.

C BOBBY C. LAWYER
WALlO S. ABDUL-RAHIM

KEVIN M. FONG
PILLSBURY MADISON & SUTRO LLP
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Attorneys for Appellants Pacific
Bell, Pacific Telesis Group,
Pacific Bell Extras and Pacific
Bell Communications
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STATEMENT OF RELATED CASES

Appellants are not aware of any cases in this Court

that are deemed related pursuant to Ninth Circuit Rule 28

2.6.

c
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• The foregoing brief is double-spaced, uses monospaced

typeface, and contains 21 pages.

Dated: August 26, 1996.

« BOBBY C. LAWYER
WALID S. ABDUL-RAHIM

KEVIN M. FONG
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«

(

•

c

•

(

f

«

12305980

BY(~(~7
Attorneys for Appellants Pacific
Bell, Pacific Telesis Group,
Pacific Bell Extras and Pacific
Bell Communications

-23-



•

c

c

(

(

t

•

(

(

(

"SEC zzz. PRIVACY OF CUSTOMER INFORMATION.
"(a) IN GENERAL..-Every telecommunications carrier has a duty

to protect the confldentiality of proprietary information of. and re
lating to. other telecommunication carriers. equipment manufactur
ers. and customers. including telecommunication carriers reselling
telecommunications services provided by a telecommunications car
rier.

H(b) CONFTDENTlALlTY OF CARRIER INFORMATlON.-A tele
communications carrier that receives or obtains proprietary infor
mation from another carrier for purposes of providing any tele
communications servi~ shall use such information only for such
purpose. and shall not use such information for its Olm mareting
efforts.

"(c) CoNFlDENTIALlTY OF CUSTOMER PRoPRIETARY NETWORK
INFORMATlON.-

"(1) PRIVACY REQUIREMENrS FOR TELECOMMUNICAl1ONS
CARRIERS.-Except as required by law or with the approval of
the customer. a telecommunications carrier that receives or ob
tains customer proprietary network information by virtue of its
provision of a ~ecommunications service shall only use. dis
close. or permit act:l!SS to individually identifiable customer pro
prietary network information in its provision of (A) the tele
communications service from which such information is de
rived. or (8) services necessary to. or used in. the provision of
such telecommunications service. including the publishing of di
rectories.

H(2) DISCLOSURE ON REQUEST BY CUSTOMERs.-A ~le

communications carrier shall disclose customer proprietary net
work information. upon affirmative written request by the cus
tomer. to any person designated by the customer.

H(3} AGCREGA7F CUSTOMER INFORMATION.-A telecommuni
cations camer that receives or obtains customer proprietary net
work information by virtue of its provision of a ~lecommuni

cations service may use. disclose. or permit access to aggregate
customer information other than for the purposes described in
paragraph (1). A local exchange carrier may use. disclose. or
permit access to aggregate customer information other than for
purposes described in paragraph (l) only if it provides such ag
gregate information to other carriers or persons on reasonable
and nondisaiminatory terms and conditions upon reasonable
request therefor.
"(d) ExCEPTIONS. -Nothing in this section prohibits a tele

communications carrier from using. disclosing. or permitting access
to customer proprietary network information obtained from its cus
tomers. either dJrectly or indirectly through its agents-

H(1) to initiate. render. bJJl. and collect for ~ecommuni
cations services;

H(2) to protect the rights or property of the carrier. or to pro
tect users of those services and other Carriers from fraudulent.
abusive. or unlawful use of. or subscription to. such SN'vices; or

H(3} to prOVide any inbound telemareting. referral. or ad
ministrative services to the customer for the duration of the call.
if such call was initiated by the customer and the customer ap
proves of the use of such information to provide such service.
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"(e) SUBSCRIBER LIST INFORMA 170N. -Notwithstanding sub
sections (b). (c), and (d), a teleoommunications carrier that provides
telephone exchange service shall provide subsaiber list information
gathered in its capadty as a provider of such servi~ on a timely
and unbundled basis, under nondiscriminatory and reasonable
rates, tenns. and conditions. to any person upon request for the pur
pose ofpublishing dJ.rectorJes in any format.

"(I) DEFINlTIONS.-As used in this sectJon:
"(1) CUSTOMER PROPRIETARY NETWORK INFORMA17ON.-The

tenn 'customer proprietary network information' means-
"(A) Information that relates CD the quantity, technical

configuration, type, destination, and amount of use of a
telecommunications s~ce subscribed CD by any customer
ofa telecommunications carrier. and that Is made available
to the carrier by the customer solely by virtue of the carrier
customer relationship: and

"(8) information contained in the bills pertaining to
telephone exchange service or telephone toll service received
by a customer ofa carrier;

except that such tenn does not include subsaiber list informa
tion.

"(2) AGGREGATE INFORMA770N.-The term 'aggregate cus
tomer information' means collective data that relates to a group
or category of services or customers. from which individual cus
tomer identities and characteristics have been removed.

"(3) SUBSCRIBER LIST 1NFORMA170N.-The term 'subsaiber
list information' means any information-

"(A) identifying the listed names of subscribers of a
carrier and such subscribers' telephone numbers. addresses.
or primary advertising classifications (as such classUlca
tions are assigned at the time of the establishment of such
service). or any combination of such listed names. numbers.
ad~s. or dassifJcations; and

"(8) that the carrier or an affIliate has published.
caused CD be published. or accepted for publication in any
directory format. ".
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Docket No. 96-16476

PROOF OF SERVICE BY MAIL

I, Merle Laeha, hereby declare:

1. I am over the age of 18 years and am not a party

to the within cause. I am employed by Pillsbury Madison ,

Sutro LLP in San Francisco, California.

2. My business address is 225 Bush Street, San

Francisco, California. My mailing address is Post Office

Box 7880, San Francisco, CA 94120-7880.

3. I am readily familiar with Pillsbury Madison'

Sutro LLP's practice for collection and processing of

correspondence for mailing with the United States Postal

Service; in the ordinary course of business, correspondence

placed in interoffice mail is deposited with the United

States Postal Service with first class postage thereon fully

prepaid on the same day it is placed for collection and

mailing.

4. On August 26, 1996, at San Francisco, California,

I served a two copies of the attached document titled

APPELLANTS' OPENING BRIEF and one copy of EXCERPTS OF RECORD

by placing them in an envelope clearly labeled to identify

the person being served at the address shown below, which

envelope was then sealed and placed in interoffice mail for

collection and deposit in the United States Postal Service

on that date following ordinary business practices:

[see Attached Service List]
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I declare under penalty of perjury that the foregoing

is true and correct.

Executed this 26th day of August, 1996, at San

Francisco, California.

Merle Laeha
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SERVICE LIST

McCUTCHEN, DOYLE, BROWN , ENERSEN, LLP
REBECCA A. LENABURG
LAURA MAZ ZARELLA
Three Embarcadero Center
San Francisco, CA 94111-4066

LEBOUF, LAMB, GREENE , MACRAE, LLP
R. SCOTT PUDDY
THOMAS E. McDONALD
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UNITED STATES OISTRIC1' COt1RT

RICHARD w. V'''I:I(I~G

~ORTHEIUf OISTlICT OF ~"tfc:~~
OAr.'..A~

AT&tT COMMUNICATIONS OF) cQM,gLrQA,DD "''rICH
CALIFORNIA, et al., )

) No. C 96-1691 SBA
Plaintiffs, )

) ORDER GRANTlNg MOTIQN EOR
VB. ) PRBLIMbNARX INJUNctION

)
?ACIPIC BELL, et al., )

)

Defendant.. )

---------~--- )

Th18 ma~~.r ~om•• before the Court on plaintiffs' moeiQn

for preliminary 1njun~tion. Having reac1 and cQnaidered the

papers submitted in connection w1th this matter I ••..~.ll as

~he arguments of c:ountel at the hearing, the Court GRANTS

plaintif~., motion for a preliminary injuDction as set forth

in detail below.

'!C'P'9PMP
--.

Plaintiff. AT.T CoaauDicatiol1ll of C&11fom1a (-AT&:T"),

Mel Telecoa-.mication. CoZl" (-Melli'. and Sprint

Caaaw:&icae1ona Co. Ltc!. (• Sprint• ) are tba thr.. major long

4iataaea teleoo"Uft1cationa ••rviee provider. in the United

State.. Defendant Pacific Sell Tela.i. Group i. the parent

company of de~.ndant. Pacific Bell, Pacific Bell

Communicationa, aDd Pacific 1.11 Extra.. Pacific Bell i. &

local talecommunicat1one ••rvice provider in the State of

California. Paoific Bell communicae1on. i. a wubsidiary of
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,I.

1 Pae1!ie Bell that intends to provide long distance

2 telecommunications servioe.. Pacific Bell Extra. was

3 incorpora~ed in OecemPer 1995 for the sole purpo•• ol.
4 operating ~he "Paoific: Bell Awarda Program".

5 7his action concerns the Pacific Sell Awards Program ("PI

6 Awards"). PB Award. ie an incene i ve program, simila.r to a

7 airline "frequent. flyer" progra.m, which awardsa eu.t.omera

8 a\olard IIpoint:s". These point. can be redeemed for di.counts on

9 goode and services provided by third-parey "program

10 participants" (also ref8%'%'.ca4 to ... -awaret. part.nar.·) .

11 (Hewitt 5/7/96 O.cl. " 4-1?)

12 PB Award. points are awa~e4 ~a.ed on the "total billed

13 r.v.nue" ('IT8R-) which appeare on a cu8tomer's t1lQnthly Pacific

14 Sell bill. euetom.r. who participate in the program, and

l~ whose TBR for any given month is $50.00 or more, receive ten

16 1 points for each dollar of TBR.
I

17 The TRR amount include. -any celephone u.age b11lad

18 through Pacific Bell, including local aDd local toll calling,

191 custom calling feature., charg•• billed through Pacific Bell

20 for one of ita af~iliate. • . • and call. fer any long

21 distanca c&Z'riar billed to that c:uatc.er'. aec:ount also are

22 included.- (Hewitt 5/7/9' ~cl. , 19.)

23 The 1••t portion of ehe TIll i. the subjece of the••

24. conaolicSated actioM. Plaintiff••~ch bave c:ont~aet. with

2S Pacific Bell (-the Billing Agreement.-), whereby Pacific Bell

26 proviae. billing and collection .ervice. to pla1ntift.'

27 customers. Bach c:u.tome~ Z'ece1v••• single monthly bill which

28 contains the charge. which have been accrued with Pacific Bell
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1 ~d one or more of the plainti~~ long distance compani••.

2 In order, eo pro~de thi. unitary billing service,

3 plaintiff. regularly t~an.mit electronic daeab.... to Pacific

4 Bell which contain billing data for their customers. ~hi.

5 billing data is sent in a unique, proprietary ~ormat. Pacific

6 Bell receives the data and processes it, performs checks to

7 enaure that the ~ata 1a accurate, and then places the data on

e each custome~'. bill along with all Pacific Bell charg... The

9 bo~tom line o~ each bill reflect. the customer'S TSR which :3

10 paid in a lump sum to Pacif1c Bell. The provision of billing

11 .ervieee, and the use and ~onfi4entialityof the data

12 transmitted to Pacific ge11 by the plaintiff., are governed by

13 the S111ing Agreement.. (Elizondo D.cl. '1 4-8.)

14 The PB Awards program wa. launched on March 31, 1996.

15 (Hewitt 5/7/" Cecl. 1 t.) on May 7, 199& plaint1t~~ AT.T and

161 HeI filed civil action number C-'6-1691-SaA, alleg1ng ••veral

17 claims aga1a.t the defeaaanta, all related eo the PS Award.

18 program and specifically to the use of lCD; distance

1~ infortHtion in the PB Awarda pl'Ogralft. ~ On the .ame day,

20 plaintiff Sprint f11a4 civil action DUmber C-96-1692-SIA,

21 alleg1Dg .111111% claiu. J Plaintiff. fil.d requ••e. for a

~~

23

24

25

26

27

S Tbeae plaintiff. ..••rt clai.. tor violation of the
redarel TelacoMMUft1cation. Act of 1"', Breach of Contract,
Unlair Compet1tiOD UDde~ faderal &ad .tate law, Breach of the
Covenant of Good Paith ZDd r.iz Dealing, Interference with
Contract.ual Relationa, Mia.ppropr1ation of Trade Secrees and
Unju.t Enrichment. ('6-1"1 Co~laiDt.)

J Sprint'. complaint allag•• claim. for violation of the
Federal Telecommunicat.ion. Act of 1996, Breach of Contract,
Unfair Competition under fede~al and st.at. law. Breach of the
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